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Court of Appeals of the District of Columbia 


No. 4910. 

i 

I 

Nevada Silica Corporation, a Corporation, Ajppellant, 

vs. ! 

Andrew W. Mellon, Secy., &c., et al.j 

i 

i 

j 

a Supreme Court of the District of Columbia. 

I 

Equity. No. 48738. j 

Nevada Silica Corporation, a Corporation, Plaintiff, 

vs. 

Andrew W. Mellon, Secretary of the Treasury of the 
United States; Seymour Lowman, Assistant Secretary of 
the Treasury of the United States; Ernest ^V. Camp, 
Commissioner of the Bureau of Customs, United States 
Treasury; Frank Dow, Assistant Commissioner of the 
Bureau of Customs, United States Treasury, Defendants. 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered that in the Supreme Coutt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abov^-entitled 
cause, to wit: i 
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NEVADA SILICA CORPORATION VS. 


1 Bill for Injunction. 

Filed August 24, 1928. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 48738. 

Nevada Silica Corporation, a Corporation, Plaintiff, 

vs. 


Andrew TT. Mellon, Secretary of the Treasurv of the 
United States; Seymour bowman, Assistant Secretary 
of the Treasury of the United States; Ernest AV. Camp, 
Commissioner of the Bureau of Customs, United States 
Treasurv; Frank Dow, Assistant Commissioner of the 
Bureau of Customs, United States Treasury, Defendants. 


The plaintiff, Nevada Silica Corporation, by its Presi¬ 
dent, George A. Thayer, respectfully represents: 

I. That it is a corporation; that this corporation is a 
citizen of the United States, organized under the laws of 
the State of Delaware, and brings this suit in its own right 
as such, as will more fully hereinafter appear. 

IT. That the defendant, Andrew W. Mellon, Secretary 
of the Treasury of the United States, is a citizen of the 
United States, and a resident of some state to plaintiff un¬ 
known, but he is temporarily domiciled in the District of 
Columbia, and is sued herein as said Secretary of the Treas¬ 
ury; that the defendant Seymour bowman, Assistant Sec¬ 
retary of the Treasury, is a citizen of the United 
2 States and a resident of some state to plaintiff un¬ 
known,; but he is temporarily domiciled in the Dis¬ 
trict of Columbia, and is sued herein as said Assistant 
Secretary of the Treasury; that the defendant, Ernest W. 
Camp, Commissioner of the Bureau of Customs, United 
States Treasury Department, is a citizen of the United 
States and a resident of some state to the plaintiff unknown, 
but he is temporarily domiciled in the District of Columbia, 
and is sued herein as said Commissioner of the Bureau 
of Customs of the United States Treasury Department; 
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i 

that the defendant Frank Dow, Assistant Commissioner 
of the Bureau of Customs, United States Treasury De¬ 
partment, is a citizen of the United States afid a resi¬ 
dent. of some state to plaintiff unknown, but he is 
temporarily domiciled in the District of Columbia, and is 
sued herein as said Assistant Commissioner of tjhe Bureau 
of Customs, United States Treasury Department. 

III. That on June 35, 1928, Frank Dow, then Acting 
Commissioner of the Bureau of Customs of ttye United 
States Treasury, and Seymour Lowman, then Acting as 
Secretary of the United States Treasury, sighed issued 
and published Treasury decision Xo. 42820, copy of which 
is attached hereto and is made a part hereof, which Treas¬ 
ury decision, in brief, classified certain imported Belgian 
sand as crude silica under paragraph 207 of the Tariff 
Act of 1922, approved September 21, 1922, llj:10 a. m. 
(Public Xo. 318—67th Congress) and gave such I imported 
Belgian sand a rate of duty of four dollars ($4.00) per ton 
as provided for in said paragraph Xo. 207 supija. 

IV. The plaintiff alleges that the Belgian sand which has 
been imported in the United States previojus to the 

3 issuance and signing by Seymour Lownian, then 
Acting Secretary of the United States Treasury, 
and Frank Dow, then Acting Commissioner of th4 Bureau 
of Customs of the United States Treasury, of ^Treasury 
decision T. D. 42820, is a crude silica and is subject to a 
duty of four dollars ($4.00) per ton as provided for in 
paragraph 207 of the Tariff Act of 1922, approved Sep¬ 
tember 21, 1922, 11:10 a. m. (Public Xo. 318—6Uh Con¬ 
gress) and plaintiff further alleges that the classification 
of the silica, or sand, which has been imported from Bel¬ 
gium previous to the signing of this order and which will, 
should the Secretary of the Treasury reverse Treasury De¬ 
cision T. D. 42820, be imported and classified as, “sand, 
crude or manufactured” as provided for in paragraph 
1675 of the Tariff Act of 1922, approved September 21, 
1922, 11:10 a. m. (Public Xo. 318, 67th Congress) |s crude 
silica and should bear the duty of four dollars ($4,00) per 
ton, as provided for in paragraph 207, of the Tariff Act of 
1922, approved September 21, 1922, 11:10 a. m. '(Public 
Xo. 318—67th Congress). j 

V. That the plaintiff, Xevada Silica Corporation, a cor¬ 
poration, is the owner and lessee of certain large deposits 
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of silica in the State of Xevada and that it is engaged in 
the business of mining and selling said silica for use by 
various firms and individuals in the manufacture of prod¬ 
ucts from said silica. 

VI. That said Xevada Silica Corporation on and after 
the expiration of thirty (30) days from the issuance of 
said Treasury decision dated June 15, 1928, T. D. 42820, 
made certain investments, as well as plans and agreements 
for the mining, transportation, and sale of silica from its 

mines in Xevada, which it had been unable liereto- 

4 fore to do because of the fact that it could not com¬ 
pete with Belgian silica, which before the issuance 

of said Treasury decision Xo. 42820, had been imported 
into the United States free of dutv. 

ms 

VII. Plaintiff further alleges that George A. Thayer, 
its President, was advised by Ernest AY. Camp, Commis¬ 
sioner of the Bureau of Customs, United States Treasury, 
that it is purposed to issue and have signed by him as 
Commissioner of Customs of the United States Treasurv 
Department, or Frank Dow, Assistant Commissioner of the 
Bureau of Customs, United States Treasury, and Andrew 
W. Mellon, Secretary of the Treasury of the United States, 
or Sevmour Lowman, Assistant Secretarv of the Treasurv 
of the United States, a decision reversing Treasury deci¬ 
sion approved June 15, 1928, T. I). 42820, the effect of 
which, as shown by the copy of Treasury decision T. D. 
42820 hereto attached, will be to admit Belgian silica free 
of duty and classify same as “sand, crude or manufac¬ 
tured" under paragraph 1675 of the Tariff Act of 1922, ap¬ 
proved September 21, 1922, 11:10 a. m. (Public Xo. 318— 
67th Congress). 

VIII. Plaintiff alleges that the proposed reversal of 
Treasury decision 42820 is illegal and contrary to law and 
that it is without adequate and complete remedy at law to 
relieve it of and from such proposed action and that unless 
it is afforded such relief in this Honorable Court it will 
suffer irreparable loss and damage. 

IX. Plaintiff is informed and believes and therefore al¬ 
leges that it is entitled to an order restraining and enjoin¬ 
ing defendants, Andrew W. Mellon, Secretary of the 

5 Treasury of the United States, Seymour Lowman, 
Assistant Secretary of the Treasury of the United 

States, Ernest \Y. Camp, Commissioner of the Bureau of 
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Customs, United States Treasury, and Frank Dojv, Assist¬ 
ant Commissioner of the Bureau of Customs, United States 
Treasury, or anv subordinate acting under Andrew W. Mel- 
Ion, Secretary of the Treasury of the United States, from 
issuing and signing any proposed decision or prder re¬ 
versing said Treasury decision, T. D. 42820, penjding fur¬ 
ther order of this Court; and that it is entitled tojan order 
restraining and enjoining said defendants Andrew W. 
Mellon, Secretary of the Treasury, Seymour Lowman, As¬ 
sistant Secretary of the Treasury, Ernest AY. Caijnp, Com¬ 
missioner of the Bureau of Customs, and Frank Dow, As¬ 
sistant Commissioner of the Bureau of Customs, fi*om issu¬ 
ing or signing any order reversing Treasury decision T. D. 
42820. ‘ " | 

Wherefore, the premises considered, plaintiff jprays: 

1. That process issue to and he served upon the defend¬ 

ants, Andrew W. Mellon, Secretary of the Treasury, Sey¬ 
mour Lowman, Assistant Secretary of the Treasury, Ern¬ 
est W. Camp, Commissioner of the Bureau of Customs and 
Frank Dow, Assistant Commissioner of the Bureaiji of Cus¬ 
toms, to appear herein on a day certain and answer the 
exigencies of this bill of complaint. i 

2. That the said defendants, Andrew W. MelloJi, Secre¬ 
tary of the Treasury, Seymour Lowman, Assistant Secre¬ 
tary of the Treasury, Ernest AY. Camp, Commissioner of 
the Bureau of Customs and Frank Dow, Assistant Com¬ 
missioner of the Bureau of Customs, be permanently re¬ 
strained and enjoined from issuing and signing any future 
orders or decisions during the existence of, or pending the 
repeal or amendment of paragraph 1675 and paragraph 207 
of the Tariff Act of 1922 (Public 318—67th Cangfess) by 

the Congress of the United States. 

6 And for such other and further relief as the nature 

of the case shall require and to the Court shall seem 


meet. 


NEVADA SILICA CORPORATION, 

A Corporation, 

By GEORGE A. THAYER, j 

President. I 


LITTLEPAGE and LITTLEPAGE, 

By THOMAS P. LITTLEPAGE, 

Attorneys for Plaintiff. 
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District of Columbia, To wit: 

George A. Thayer, President of the Nevada Silica Cor¬ 
poration, a corporation, being first duly sworn, on oath 
says: That he has read the foregoing bill of complaint by 
him subscribed and knows the contents thereof; that the 
facts therein stated as of his personal knowledge are true; 
and that those stated on information and belief he believes 
to be true. 

GEORGE A. THAYER. 


Subscribed and sworn to before me this 


23rd dav of Au- 
•> 


gust, A. D. 1928. 


LOUISE F. DYER, [seal.] 
Notary Public , D. C. 


T 


Copy. 

(T. D. 42820.) 


Silica—Belgian Sand. 

Belgian Sand and Other Similar Sand Used in the Manu¬ 
facture of Glass Dutiable at the Rate of $4 per Ton as 
Crude Silica i under Paragraph 207, Tariff Act of 1922. 

Treasury Department, Office of the Commissioner of 
Customs, Washington, D. C. 


Collector of Customs, New York. 
Sir: 


The Department is in receipt of your letter of the 1st 
instant, in which reporting upon its reference of a letter 
in regard to the classification of Belgian sand you inclosed 
a report from the appraiser at your port, who states that 
following the department’s letter of December 16, 1922, 
•he would advisorily return Belgian sand as free of duty 
under paragraph 1675 of the tariff act of 1922, which pro¬ 
vides for the admission free of duty of 4 ‘sand, crude or 
unmanufactured.” In forwarding the appraiser’s report 
you state that his advisory return would be followed by 
your office in the liquidation of the entries. 
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The department in its decision of December 16th, above 
referred to, expressed the opinion that as Belgian sand was 
commercially known as sand if was entitled to free entry 
as such under paragraph 1675 of the tariff act. Recently, 
however, certain domestic interests have requested a re¬ 
consideration of the department’s ruling, contending that 
this so-called Belgian sand was properly dutiable at the 
rate of $4 per ton under the provision in paragraph 207 
of the tariff act for crude silica, and that only sand of 
the character used in concrete work, plaster walkjq sanding 
tracks, and similar uses is free of duty jmder the 
8 provision in paragraph 1675 for sand, j 

The provision for silica, crude, in paragraph 207, 
is new legislation, it not having been provided for in 
any previous tariff acts, and in the department’s letter of 
December 16th it expressed the opinion that either para¬ 
graph 207 or paragraph 1675 standing alone would be ap¬ 
plicable to the tariff classification of Belgian sanct, and the 
department’s ruling that this Belgian sand wah free of 
duty was predicated upon the conclusion reachdd that it 
was commercially so known. ! 

* i 

It would appear, however, upon further consideration of 
this matter that silica in fine grains is known as ^and and 
that the term sand as commonly used is in fact j substan¬ 
tially silica but not of the purity of the article jused for 
certain purposes. It would seem necessary therefore, to 
determine the kind of sand entitled to be free of di^ty under 
that term as used in paragraph 1675 and the saild which 
is properly dutiable as silica under paragraph ^07, thus 
giving effect to both provisions. j 

The department is in receipt of a letter from the direc¬ 
tor of the Geological Survey, Department of the {interior, 
in which he states that low grades of sand for 'concrete 
work and similar uses are not dependent in any why on its 
chemical composition although a certain range iij size of 
grain and freedom from certain clay and other minerals 
is desired, but that high grade sands, especially those for 
glass manufacture and fluxing, must consist as nearly as 
possible of pure silica, and he concludes his letter kith the 
statement that any material “pure enough to be Isold as 
silica” or “glass sand” to the glass manufacturer or as 
silica flux to the metallurgist is, in his opinion, silich as dis- 
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tinguished from the sand used for structural purposes. 
The opinion of the director of the Geological Survey is in 
accord with a letter received from the director of the 
9 Bureau of Standards, Department of Commerce, 
and he concludes his letter with the statement that 
only that form of silica or sand should be admitted duty 
free as is suitable for and used chiefly for the making of 
concrete, mortar, and other structural work. 

In view of the foregoing the department has reached the 
conclusion that this so-called Belgian sand and other sand 
of a quality which has given to it the term glass sand is 
properly dutiable as silica, crude, under paragraph 207 as 
well as other sand containing silica in excess of 99 per cent, 
if otherwise of the character ordinarily used in making 
glass and as a flux by metallurgists. 

You are accordingly directed to assess duty upon Bel¬ 
gian sand and other similar sand at the rate of $4 per ton 
as crude silica under paragraph 207 of the tariff act. As 
this rate is higher than the practice now in effect in the 
classification of this material, these instructions should 
not be made effective until after 30 davs after this letter 
is published in the weekly Treasury Decisions. 
Respectfullv, 

(110572.) ‘ FRANK DOW, 

Acting Commissioner of Customs. 

Approved June 15, 1928. 

SEYMOUR LOWMAN, 

Acting Secretary of the Treasury. 
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Rule to Show Cause. 
Filed August 24, 192S. 


# 


Upon the annexed bill of complaint as sworn to by George 
A. Thayer, President of the Nevada Silica Corporation, a 
corporation, and all the proceedings heretofore had herein 
by defendants in connection with the revocation of Treas¬ 
ury Decision dated June 15, 1928, T. D. 42820, it is this 24 
day of August, A. D. 1928 
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i 

Ordered that the defendants herein show c$use before 
me at the Court Room of the Supreme Court of ^lie District 
of Columbia, in the City of Washington, upon tlie 20th day 
of September, 1928, at the opening of Court jor as soon 
thereafter as counsel may l>e heard, why the proposed de¬ 
cision and revocation of Treasury decision dated June 
15, 1928, T. D. 42820, should not be enjoined and restrained 
as the facts and law in the case may warrant!; and why 
plaintiff should not have such other and further relief 
pendente life as to the Court may seem fitting ajnd proper; 

Sufficient reasons appearing let service of the within or¬ 
der to show cause, and other papers filed in |connection 
therewith, be served upon each of the defendants, or their 
attorney or attorneys, on or before the 1st day of Sept., 
1928. 

WILLIAM HlTZ, 

Justice Supreme Court of the District of Columbia. 

i 

i 

i 

Marshal's Return. I 


Served a copy of the within rule on within named each 
8/24/28 personally j 

EDGAR C. SNYDflR, 

U. S. Marshal in and for the Dist. of Columbia, 

Bv JOHN J. CLARKSON, 

Deputy U. S. Marshal. 


11 Motion to Discharge Ride. 

i 

Filed September 14, 1928. 

# # # # # # | # 

I 

I 

Now come the defendants Andrew W. Mellon, Secretary 
of the Treasury of the United States, Seymour jLowman, 
Assistant Secretary of the Treasury of the United States, 
Ernest W. Camp, Commissioner of the Bureau of jCustoms, 
United States Treasury, and Frank Dow, Assistant Com¬ 
missioner of the Bureau of Customs, United States Treas¬ 
ury, by their attorney, Leo A. Rover, United Sjtates At¬ 
torney in and for the District of Columbia, and move the 
Court to discharge the rule to show cause heretofore issued 
herein on the following grounds. | 


i 
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1. That tlie question of the classification of imported 
merchandise, whether free or dutiable is vested by law, 
exclusivelv, in the Secretary of the Treasury and other 
Customs officials] and the Customs Courts, established by 
law for that purpose. 

2. That this suit is in substance and effect, one against 
the United States to which it. is not a party and in which 
it has not consented to be sued. 

3. That the plaintiff has a plain, complete and adequate 
remedv at law. 

4. That it appears from the bill of complaint that the 
acts of these defendants herein complained of and sought 
to be enjoined were acts done, or permitted to be done by 
them in performance of their lawful functions and duties 
as officers of the United States and in the exercise of the 
authority and discretion vested in them by law. 

5. That said bill of complaint alleged no facts which if 
true would entitle the plaintiff to the relief herein prayed 

or to any relief in equity. 

12 6. That the said bill of complaint is without 

equity. 


LEO A. ROVER, 

United States Attorney , 
Attorney for the Defendants. 


Motion to Dismiss Bill . 

Filed September 14, 1928. 

***•«*• 

Now come the defendants, Andrew W. Mellon, Secretary 
of the Treasury of the United States, Seymour Lowman, 
Assistant Secretarv of the Treasury of the United States, 
Ernest W. Camp, Commissioner of the Bureau of Customs, 
United States Treasury, and Frank Dow, Assistant Com¬ 
missioner of the Bureau of Customs, United States Treas- 
ury, by their attorney, Leo A. Rover, United States Attor¬ 
ney in and for the District of Columbia, and move the 
Court to dismiss the bill of complaint filed herein on the 
following grounds. 


I 

I 
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1. That the question of the classification Iff imported 
merchandise, whether free or dutiable is vested by law, ex¬ 
clusively, in the Secretary of the Treasury and other Cus¬ 
toms officials, and the Customs Courts, established by law 
for that purpose. 

2. That this suit is in substance and effect, jone against 
the United States to which it is not a party and in which 
it has not consented to be sued. 

3. That the plaintiff has a plain, complete and adequate 
remedv at law. 

4. That it appears from the bill of complaint that the 
acts of these defendants herein complained of Sand sought 
to be enjoined were acts done, or permitted tojbe done by 

them in performance of their lawful functions and 
13 duties as officers of the United States an<jl in the ex¬ 
ercise of the authority and discretion vested in them 
by law. 

5. That the said bill of complaint alleged no facts which 

if true would entitle the plaintiff to the relief herein 
prayed or to any relief in equity. i 

6. That the said bill of complaint is without equity. 

LEO A. ROYER,; 

United States Attorney, 
Attorney for the Defendants. 

Decree Discharging Ride , &c. 

i 

Filed October 30, 1928. j 


This cause coming on to be heard on the bill of bomplaint, 
rule to show cause for an injunction pendente lite and a 
motion to dismiss the bill of complaint and after! argument 
of counsel in open Court, it is by the Court this 3pth day of 
October, A. D. 1928 ordered that the rule to showj cause for 
an injunction pendente lite be, and the same is hereby, 
discharged, and it is further ordered that the jmotion to 
dismiss the bill of complaint be, and the same is hereby, 
granted, and that the bill of complaint stand as dismissed. 

By the Court: 

PEYTON GORDON, 

Justice. 
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From the foregoing decree the plaintiff in open Court 
notes an appeal to the Court of Appeals and the undertak¬ 
ing for costs on appeal is fixed at $100.00 or in lieu thereof 
a deposit of $50.00 in cash. 

PEYTOX GORDON, 

Justice. 

Oct. 30 1928. 


14 Memorandum. 

November 21, 1928.—$50 deposited for costs on appeal 
by Littlepage. 


Assignment of Error. 
Filed November 21, 1928. 


Now comes the plaintiff and makes assignment of error 
on his appeal in the Court of Appeals in the above cause 
and savs: 

1. That the Court erred in granting the defendants’ mo¬ 
tion to dismiss the Bill of Complaint on each of the grounds 
set out therein. 


2. The Court erred in dismissing the plaintiff’s Bill with¬ 
out trial upon its merits. 

NEVADA SILICA CORPORATION, 

A Corporation , 

By GEORGE A. THAYER, 

Prosid put 

LITTLEPAGE and LITTLEPAGE, 

By THOMAS P. LITTLEPAGE, 

A11 o rn eys fo r PI a in t iff. 


Notice. 


#**•«#• 


To Mr. Leo A. Rover, 

U. S. Attorney, 

Attornev for Defendants: 

* 

Take notice that I will apply to the Clerk of the Court 
for a transcript of Record in the above cause on Appeal 
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to the Court of Appeals on the foregoing Assignment of 
Error and Designation of Record. 

15 NEVADA SILICA CORPORATION, 

A Corporation, 

By GEORGE A. THAYER, 


LITTLEPAGE and LITTLEPAGE, 
By THOMAS P. LITTLEPAGE, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed November 21, 1928. 


President. 


# # # # # 



# 


Now comes the plaintiff and designates tjie following 
documents that the Clerk shall copy into the transcript of 
the Record on the Appeal to the Court of Appeals: 

1. Bill of Complaint. i 

2. Rule to Show Cause. 

3. Motion to Discharge Rule to Show Cause!. 

4. Motion to Dismiss Bill of Complaint. j 

5. Decree discharging Rule to Show Causej for injunc¬ 
tion Pendente Lite and Dismissing Bill of Complaint. 

NEVADA SILICA CORPORATION, 

A Corporation, 

Bv GEORGE A. THAYER, j 

President. 


LITTLEPAGE and LITTLEPAGE, 
By THOMAS P. LITTLEPAGE, 

Attorneys for Plaintiff. 


16 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify thje foregoing 
pages numbered from 1 to 15, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
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transcript, in cause Xo. 48738 in Equity, wherein Nevada 
Silica Corporation, a corporation, is Plaintiff and Andrew 
AY. Mellon, Secretarv of the Treasure of the United States 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
* * 

affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of December, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme 
Court. No. 4910. Nevada Silica Corporation, a corpora¬ 
tion, appellant, vs. Andrew AY. Mellon, Secv., &c., et al. 
Court of Appeals, District of Columbia. Filed Jan. 17, 
1929. Henry AY. Hodges, clerk. 
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Assistant Secretary of the Treasury of the 

United States; 
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BRIEF FOR APPELLANT. 
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Attorneys for Appellant . 
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IN THE 


i 

i 

i 

Court of Apprala.listnrt of Columbia 

i 

January Term, 1929. 


No. 4910. 


i 

j 

i 

i 

I 


Nevada Silica Corporation, 
a Corporation, 

Appellant, j 

vs. | 

Andrew W. Mellon, j 

Secretary of the Treasury of the United Stated; 

I 

Seymour Lowman, | 

Assistant Secretary of the Treasury of the j 

United States; ! 

Ernest W. Camp, j 

Commissioner of the Bureau of Customs, I 
United States Treasury; i 

w 7 

j 

Frank Dow, 

Assistant Commissioner of the Bureau of Customs, 

United States Treasury, j 

Appellees. 

\ 

_ 

i 

i 

BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia entered on the 30tli 
day of October, 1928, dismissing the original bill of 
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complaint and dismissing the rule to show cause for an 
injunction pendente life. 

The Tariff Act of 1922, approved September 21, 1922 
(Public No. 318, 67th Congress), contains the follow¬ 
ing paragraph under “TITLE 1.—Dutiable List— 
Schedule 2.”: 

“Par. 207. Clays or earths, unwrought or un¬ 
manufactured, including common blue clav and 
Gross-Almerode glass pot clay, not specially pro¬ 
vided for, $1 per ton; wrought or manufactured, 
not specially provided for, $2 per ton; china clay 
or kaolin, $2.50 per ton; bauxite, crude, not refined 
or otherwise advanced in condition in any manner, 
$1 per ton; fuller’s earth, unwrought and unmanu¬ 
factured, $1.50 per ton; wrought or manufactured, 
$3.25 per ton; silica, crude , not specially provided 
for, $4 per ton; silica, suitable for use as a pig¬ 
ment, not specially provided for, $7.50 per ton; 
fluorspar, $5.60 per ton.” 

It also includes the following paragraph, under 
“TITLE 2—Free List—Schedule 15”: 

“Par. 1675. Stone and sand: Burrstone in 
blocks, rough or unmanufactured; quartzite; trap- 
rock ; rotten-stone, tripoli, and sand, crude or 

manufactured; cliff stone, freestone, granite, and 

sandstone, unmanufactured, and not suitable for 
use as monumental or building stone; all of the 
foregoing not specially provided for.” 

(The underscoring in both sections is ours.) 

On June 15, 1928, the acting Commissioner of Cus¬ 
toms and the acting Secretarv of the Treasure issued 
the following Treasury decision: (Rec. p. 6-7-8) 
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“(T. D. 42820) 

Silica-Belgian Sand. 

I 

Belgian Sand and Other Similar Sand u$ed in 
the Manufacture of Glass Dutiable at the Riite of 
$4 per Ton as Crude Silica under Paragraph 207, 
Tariff Act of 1922. 

I 

l 

Treasury Department, Office of the Commissionjer of 
Customs, Washington, D. C. 

I 

Collector of Customs, New York. 

Sir: | 

The Department is in receipt of your let-tier of 
the 1st instant, in which reporting upon its ifefer- 
ence of a letter in regard to the classification of 
Beligian sand you inclosed a report from thp ap¬ 
praiser at your port, who states that folloiwing 
the department’s letter of December 1G, 1922, he 
would advisorily return Belgian sand as frOe of 
duty under paragraph 1G75 of the tariff act of 
1922, which provides for the admission free of 
duty of ‘ * sand, crude or unmanufactured.”! In 
forwarding the appraiser’s report you state!that 
his advisory return would be followed bv your 
office in the liquidation of the entries. 

The department in its decision of December 
16th, above referred to, expressed the opinionjthat 
as Belgian sand was commercially known as sand 
it was entitled to free entry as such under para¬ 
graph 1675 of the tariff act. Recently, however, 
certain domestic interests have requested a recon¬ 
sideration of the department’s ruling, contending 
that this so-called Belgian sand was properly duti¬ 
able at the rate of $4 per ton under the provision 
in paragraph 207 of the tariff act for crude silica, 
and that only sand of the character used in Con¬ 
crete work, plaster walls, sanding tracks, and sim¬ 
ilar uses is free of duty under the provision in 
paragraph 1675 for sand. 
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The provision for silica, crude, in paragraph 
207, is new legislation, it not having been provided 
for in any previous tariff acts, and in the depart¬ 
ment ’s letter of December 16th it expressed the 
opinion that either paragraph 207 or paragraph 
1675 standing alone would be applicable to the 
tariff classification of Belgian sand, and the de¬ 
partment’s ruling that this Belgian sand was free 
of duty was predicated upon the conclusion 

reached that it was commerciallv so known. 

* 

It would appear, however, upon further con¬ 


sideration of this matter that silica in fine grains 


is known as sand and that the term sand as com¬ 


ment v used is in fact substantiallv silica but not 
« • 

of the purity of the article used for certain pur¬ 
poses. It would seem necessary, therefore, to de¬ 
termine the kind of sand entitled to be free of 


duty under that term as used in paragraph 1675 
and the 1 sand which is properly dutiable as silica 
under paragraph 207, thus giving effect to both 


provisions. 

The department is in receipt of a letter from 
the director of the Geological Survey, Department 
of the Interior, in which he states that low grades 


of sand for concrete work and similar uses are 


not dependent in any way on its chemical composi¬ 
tion although a certain range in size of grain and 
freedom from certain clay and other minerals is 
desired, but that high grade sands, especially those 
for glass manufacture and fluxing, must consist 
as nearly as possible of pure silica, and he con¬ 
cludes his letter with the statement that any mate¬ 
rial “pure enough to be sold as silica” or “glass 
sand” to the glass manufacturer or as silica flux 
to the metallurgist is, in his opinion, silica as dis¬ 
tinguished from the sand used for structural pur¬ 
poses. The opinion of the director of the Geolo¬ 
gical Survey is in accord with a letter received 
from the director of the Bureau of Standards, 
Department of Commerce, and he concludes his 


letter with the statement that only that form of 
silica or sand should be admitted duty free| as is 
suitable for and used chiefly for the making of 
concrete, mortar, and other structural work.! 

In view of the foregoing the department has 
reached the conclusion that this so-called Belgian 
sand and other sand of a quality which hasjgiven 
to it the term glass sand is properly dutiable as 
silica, crude, under paragraph 207 as well asj other 
sand containing silica in excess of 99 per c<bit, if 
otherwise of the character ordinarily used in 


making glass and as a flux by metallurgists! 

You are accordingly directed to assess | duty 
upon Belgian sand and other similar sand <jit the 
rate of $4 per ton as crude silica under paragraph 
207 of the tariff act. As this rate is higher than 
the practice now in effect in the classification of 
this material, these instructions should nbt be 
made effective until after 30 days after this ietter 
is published in the weekly Treasury Decisions. 

Respectfully, 

(110572.) ' i 

Frank Dow, 

Acting Commissioner of Customs. 
Approved June 15, 1928. 

Seymour Lowman, j 

Acting Secretary of the Treasury .” 


Prior to this decision so-called Belgian sand fop use 
in manufacture of glass had been imported fromj Bel¬ 
gium into the United States free of duty, under para¬ 
graph 1675 of the Tariff Act. The effect of! this 
decision was to identify and classify this so-called 
Belgian sand as silica, thereby making it subject! to a 
duty of $4 per ton, under paragraph 207 of the Tjariff 
Act of 1922. 


The bill of complaint sets forth (Rec. p. 4) |that 
after the expiration of the 30 days provided feir in 

i 
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Treasury, decision Xo. 42820, the appellant, Nevada 
Silica Corporation, made certain investments, as well 
as plans and agreements for the mining, transporta¬ 
tion, and sale of silica from its mines in Nevada, which 
it had been unable heretofore to do because of the 
fact that it could not compete with Belgian silica, which 
before the issuance of said Treasurv decision No. 
42820, had been imported into the United States free 
of dutv. 

mf 

The bill of complaint further sets forth (Rec. p. 4) 

that the President of the plaintiff corporation was 

advised bv the Commissioner of the Bureau of Cus- 
♦ 

toms, United States Treasury, that it was his purpose 
to issue, sign and have signed bv the Secretarv of 
the Treasurv, a decision reversing Treasurv decision 
No. 42820, thereby placing this Belgian product back 
on the free list. It was this proposed action by the 
officials of the Treasury Department that the bill of 
complaint sought to enjoin. 

On October 30, 1928, after argument by counsel, the 
original bill of complaint and rule to show cause for 
an injunction pendente Hie were dismissed by the Su¬ 
preme Court of the District of Columbia on the grounds 
set forth in the defendants’ motion to discharge rule 
(Rec. p. 9-10), (which was the same as the motion to 
discharge the original bill), (Rec. p. 10-11): 


“Now come the defendants, Andrew W. Mellon, 
Secretarv of the Treasurv of the United States, 
Sevmour Lowman, Assistant Secretarv of the 
Treasury of the United States, Ernest W. Camp, 
Commissioner of the Bureau of Customs, United 
States Treasury, and Frank Dow, Assistant Com¬ 
missioner of the Bureau of Customs, United States 
Treasury, by their attorney, Leo. A. Rover, United 


I 
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States Attorney in and for the District of Colum¬ 
bia, and move the Court to discharge the rule to 
show cause heretofore issued herein on the fallow¬ 
ing grounds. 

1. That the question of the classification bf im¬ 
ported merchandise, whether free or dutiable is 
vested by law, exclusively, in the Secretary £>f the 
Treasury and other Customs officials, and the 
Customs Courts, established by law for that pur¬ 
pose. 

2. That this suit is in substance and effect, one 
against the United States to which it is not a ^>artv 
and in which it has not consented to be sued. 

3. That the plaintiff has a plain, complete and 
adequate remedy at law. 

4. That it appears from the bill of complaint 
that the acts of these defendants herein complained 
of and sought to be enjoined were acts done, or 
permitted to be done by them in performance of 
their lawful functions and duties as officers of 

i 

the United States and in the exercise of thp au- 
thoritv and discretion vested in them by law. 

5. That said bill of complaint alleged no jfacts 
which if true would entitle the plaintiff to the re¬ 
lief herein prayed or to any relief in equity. | 

6. That the said bill of complaint is without 
equity. 

Leo A. Rover, 

United States Attorney. 

Attorney for the Defendants.” 

i 

from which action an appeal was noted in open 0ourt 
by the appellant. (Rec. p. 12.) 

The assignment of error in the record (Rec. pi 12) 
raises the questions: 

| 

1. Did the Court below err in granting defen¬ 
dants’ motion to dismiss bill of complaint j and 
rule to show cause for an injunction pendente lite? 


i 
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2. Did the Court err in dismissing the case 
without a trial upon its merits? 

The appellant believes that both questions should be 
answered in the affirmative, and that the decree should 
be reversed and the cause remanded. In support of 
this view, appellant submits the following: 

ARGUMENT. 

THE FIRST GROUND FOR DISMISSAL SET 
FORTH IN DEFENDANTS’ MOTION IS: 

“1. That the question of the classification of im¬ 
ported merchandise, whether free or dutiable is 
vested bv law, exclusivelv, in the Secretarv of the 
Treasurv and other Customs officials, and the 
Customs Courts, established by law for that pur¬ 
pose. ? ? 

Neither the Secretarv of the Treasurv nor the Com- 
missioner of Customs has anv authoritv bv law to clas- 
sify an article different from the specific classification 
in the statute. There is nothing ambiguous in the pro¬ 
visions of the Tariff Act quoted in the statement of 
facts in this brief. Paragraph 207 makes crude silica 
dutiable at the rate of $4 per ton; paragraph 1675 
places 11 sand, crude or manufactured” on the free list 
and there i$ no discretion given in the Tariff Act or 
any other law that gives to anv executive authoritv to 
say that silica is sand, or that sand is silica. That is 
a question of fact, and it might be well to state here 
what the appellant believes to be the real point in this 
case, and that is whether or not this imported Belgian 
product is £ilic*a or sand; it is one or the other and 
cannot be made anything else by any executive deci- 
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i 
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sion. If it is silica it is subject to a duty of $4 p&r ton, 
if it is sand it is on the free list. It is not a question 
of “classification,” it is a question of identification, 
and the two are very different. If the Secretary of 
the Treasury has the power to place something in the 
free list or in the dutiable list simply by saying that it 
is another different article, then all rates of duty in 
the tariff acts by Congress are entirely unnecessary. 
Section 1 of the Tariff Act of 1922, from which para¬ 
graphs 207 and 1675 have been quoted, provides ? 

| 

“Section 1. That on and after the day follow¬ 
ing the passage of this Act, except as otherwise 
specially provided for in this Act, there shall be 
levied, collected, and paid upon all articles when 
imported from any foreign country into the United 
States or into any of its possessions (except the 
Philippine Islands, the Virgin Islands, and the 
islands of Guam and Tutuila) the rates of j duty 
which are prescribed by the schedules and para¬ 
graphs of the dutiable list of this title, namely:” 

I 

There is no discretion provided for in this law! such 
as an administrative officer might exercise without in¬ 
terference but it is a specific statutory direction, j 
The bill of complaint alleges that the imported Bel¬ 
gian product is silica. (Bee. p. 3.) The Secretary of 
the Treasury cannot make it sand by saying it is and a 
Court cannot correctly determine that matter without 
hearing testimony as to the character of the material 
under dispute, and in this case the right to introduce 
such testimony was denied by the dismissal of the bill. 
It is significant to note that in Treasury decision No. 
42820, above quoted, (Kec. p. 6-7-8) the Secretary of 
the Treasury, in reaching his conclusion that this prod¬ 
uct which had been imported free and classified as 


! 


i 

| 
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sand, was silica, was reached after he, as set forth in 
the decision, had received information from the Geo¬ 
logical Survey and the Bureau of Standards, two of 
the Government’s scientific Bureaus which are as¬ 
sumed to be most competent to advise the Secretary 
on this point, and he made the ruling in accordance 
with such advice. The fact as shown by the record in 
this case that the Secretary of the Treasury held this 
in one decision to be silica, and then threatened to 
reverse it and hold it to be sand again is certainly evi¬ 
dence that the question is at least doubtful and one that 
ought to be tested on its merits by such scientific proof 
as those interested on either side might be able to bring 
in support of their contentions. 

Further considering the question as to authority of 
the Treasury Department to go outside of the statute, 
it is interesting to consider the case of Waite v. Macy, 
246 U. S. 606. The Act of Congress of March 2, 1897, 
c. 358, 29 St at. 604, amended by the Act of May 16, 
1908, c. 170, 35 Stat. 163, provided for certain tests 
to be applied to imported tea, and in this case the 
United States Supreme Court said: 

“This is a bill brought by importers of tea to 
prevent the appellants, a board of general ap¬ 
praisers known as the Tea Board, from applying 
to tea imported by the plaintiffs tests which, it is 
alleged, are illegal and, if applied will lead to the 
exclusion of the tea. The bill was dismissed by 
the District Court, 215 Fed. Rep. 456, but the 
decree was reversed and an injunction ordered by 
the Circuit Court of Appeals, 224 Fed. Rep. 359. 
140 C. C. A. 45. 

“The case is within a narrow compass. The 
Act of March 2, 1897, c. 358, 29 Stat. 604, amended 
by the Act of May 16, 1908, c. 170, 35 Stat. 163, 


provides for the establishment of standards “of 
purity, quality, and fitness for consumption, of 
all kinds of tea imported,’’ &c., Sec. 3, and makes 
it ‘ unlawful * * * to import any merchandise 
as tea which is inferior in purity, quality, hnd fit¬ 
ness for consumption to the standards’ referred 
to. Sec. 1. When the tea is entered at the Custom 
house it is compared with the standards jby an 
examiner and if found equal to them in the above 
particulars it may be released by the custom house; 
if found inferior it is to be retained. Sec. 5| But 
either side may protest and have the matter re¬ 
ferred to a board of three general appraisers such 
as the appellants are. If upon a final reexamina¬ 
tion by the board ‘ the tea shall be found inferior 
in purity, quality, and fitness for comsumpt^on to 
the said standards’ the tea must be removed; from 
the country within six months. Sec. 6. Tl|e tea 
is to be tested in the particulars mentioned ‘ac¬ 
cording to the usages and customs of the tea trade, 
including the testing of an infusion of the I same 
in boiling water, and, if necessary, chemical anal¬ 
ysis.’ Sec. 7. The Secretary of the Treasury 
is given power to enforce the provisions of the 
act by appropriate regulations. Sec. 10. Al reg¬ 
ulation has adopted a test for the discovery of 
artificial coloring matter which in brief consists 
in rubbing tea leaves reduced to dust upon £emi- 
glazed paper with a spatula and examining the 
smear with a lens. If particles of coloring jmat- 
ter are found a test sheet is submitted to chefnical 
analysis for identification of the coloring mhtter 
and as soon as it is identified the tea is to be re¬ 
jected. It was said below to be undisputed!that 
if the tea in question contains any coloring matter, 
whether present through design or accidenti the 
appellants pursuing the regulation will keep it out. 
The standard samples of this tea contain no color¬ 
ing matter but contain a far greater amouiit of 
other foreign substances than does this. ^This 
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tea is worth nearly four times as much a pound 
as the standard and the sole cause for rejecting 
it is the presence of from nine to nineteen parts 
of Prussian blue in a million of elements other¬ 
wise not objected to. It is not contended that the 
Prussian blue is deleterious. These facts arc 
found by both Courts below. Upon them the plain¬ 
tiffs (the appellees) say that the Government is 
attempting to apply criteria not allowed by the 
law. The Government says that the bill is an at- 
tempt to control a board in the performance of 
its statutory duty and to substitute the judg¬ 
ment of a court for that of the board. 

“No doubt it is true that this Court cannot dis¬ 
place the judgment of the board in any matter 
within its jurisdiction, but it is equally true that 
the board cannot enlarge the powers given to it 
by statute and cover a usurpation by calling it a 
decision on purity, quality or fitness for consump¬ 
tion. Morrill v. Jones, 106 U. S. 466. United 
States v. United Verde Copper Co., 196 I". S. 207, 
215. United States v. George, 228 U. S. 14, 21. 
Again, it is true that Courts will not issue injunc¬ 
tions against administrative officers on the mere 
apprehension that they will not do their duty or 
will not follow the law. First National Bank of 
Albuquerque v. Albright, 208 U. S. 548. But in 
this case the superior of the appellants had pro¬ 
mulgated a rule for them to follow which is alleged 
to be beyond the power of the Secretary to make. 
It is said that the appellants are independent of 
the Secretary and that it is to be presumed that 
thev will decide according to law, as thev sav in 
their answer. But if the avoidance of a direct 
statement as to their intent did not of itself war¬ 
rant a presumption that they would obey orders, 
the admissions of their counsel were enough to 
make their intent to do so plain. 

“Ve are brought then to the merits, and we are 
of opinion that the rule cannot be sustained, not- 
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withstanding that since a former board refused to 
follow it as it then stood, there has been j added 
clauses intended to save it as a chemical analysis. 
The regulation makes the presence of any! color¬ 
ing matter an absolute ground for exclusion. But 
the onlv grounds recognized bv the statute are 
inferiority to the standard in purity, quality and 
fitness for consumption, words repeated over and 
over again in the act. It cannot be made a 
rule of law that any tea that has an infinitesimal 
amount of innocuous coloring matter is inferior 
in those respects to a standard that has ai much 
greater amount of other impurities and is iworth 
only a quarter as much. All extraneous subsfances 
are impurities, and the presence of any mjav be 
detected in any way found efficient. But one such 
substance cannot be picked out and accorded su¬ 
premacy in evil by an absolute rule irrespective 
of any harm that it may do. We go one step fur¬ 
ther and add that in view of the facts as to the 
standard and this tea, the presence of the Prus¬ 
sian blue affords no adequate ground for keeping 
the tea out. 

“The Secretary and the Board must keep! with¬ 
in the statute, Merritt v. Welsh, 104 U. SI. 694, 
which goes to their jurisdiction, see Interstate 
Commerce Commission v. Northern Pacific R^. Co., 
216 U. S. 538, 544, and we see no reason why the 
restriction should not be enforced by injunction, 
as it was, for instance, in Bacon v. Rutland R. R. 
Co., 232 IT. S. 134. Philadelphia Co. v. Stipison, 
223 U. S. 605, 620. Sante Fe Pacific R. R. Co. v. 
Lane, 244 U. S. 492. We are satisfied th&t no 
other remedy, if there is any other, will secure 
the plaintiffs’ rights.” 

THE SECOND GROUND FOR DISMISSAL;SET 
FORTH IN DEFENDANTS’ MOTION IS: j 

“2. That this suit is in substance and effect, 
one against the United States to which it is not 


i 

i 
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a party and in which it has not consented to be 
sued. ’ ’ 

This hardly needs any answer as it is so well settled 
that suits of this kind are not suits against the United 
States that it is only necessary to refer to Payne vs. 
Central Pacific Railway Company, 255 U. S. 228, in 
which case the Court said: 

“We are asked to say that this is a suit against 
the United States and therefore not maintainable 
without its consent, but we think the suit is one to 
restrain the appellants from canceling a valid in¬ 
demnity selection through a mistaken conception 
of their authority and thereby casting a cloud on 
the plaintiff’s title. Ballinger v. Frost, 216 U. S. 
240; Philadelphia Co. v. Stimson, 223 U. S. 605, 
619-620; Lane v. Watts, 234 U. S. 525, 540.” 

THE THIRD GROUND FOR DISMISSAL SET 
FORTH IN DEFENDANTS’ MOTION IS: 


“3. That the plaintiff has a plain, complete 
and adequate remedy at law.” 

Counsel for appellant in this case know of no statute 
that would afford an adequate remedy. Section 516 
of the Tariff Act of 1922 provides a remedy at law 
for any American producer who complains that the 
valuation of any imported merchandise is too low but 
that is not this case. This action was brought to 
compel the Secretary of the Treasury to maintain the 
rate that lie had fixed, so this section of the law gives 
no protection. Section 196 et seq. of the Act of March 
3, 1911 creating a Court of Customs Appeals provides 
for appealsi from decisions of general appraisers and 
limits such appeals to the Court of Customs Appeals, 
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but that is not this case either. This is not an appeal 
from the action of general appraisers. Therq is no 
authority that can be invoked that will give a|n ade¬ 
quate remedy and relief in a situation set forth in this 
complaint, except the injunctive powers of an fcquity 
Court. | 

I 

THE FOURTH GROUND FOR DISMISSAL SET 
FORTH IN DEFENDANTS ’ MOTION IS: 

“4. That it appears from the bill of corpplaint 
that the acts of these defendants herein complained 
of and sought to be enjoined were acts done, or 
permitted to be done by them in performajnce of 
their lawful functions and duties as officers of 
the United States and in the exercise of the au¬ 
thority and discretion vested in them by law.” 

This ground for dismissal in this case would jbe en¬ 
tirely unnecessary if there were any basis for the 

grounds set forth in No. 1, above quoted and answered; 
and the answer to Xo. 1 is entirely sufficient fcjr X T o. 
4, except perhaps to add that the Tariff Act of 1922 
gives no discretion in the collection of duties imposed 
in paragraph 207 but is an express direction by! Con¬ 
gress. 

i 

THE FIFTH GROUND FOR DISMISSAL SET 
FORTH IN DEFENDANTS’ MOTION IS: 

i 

! 

4 ‘5. That the said bill of complaint alleged no 
facts which if true would entitle the plaintiff to 
the relief herein prayed or to any relief in equity. ’ ’ 

i 

I 

The answers to the above grounds for dismissal 
are: 

i 

i 

i 

i 

| 

i 

i 

I 

I 

I 

j 

i 

I 


i 
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First: That the bill of complaint makes the allega¬ 
tion that the imported Belgian product “is a crude 
silica”. (Rec. p. 3) This is a very important allega¬ 
tion in the bill of complaint because as stated in this 
argument, if it is a crude silica the law speaks for it¬ 
self and it automatically takes a duty of $4 per ton. 

Second: The bill of complaint sets forth fully (Rec. 
p. 4) the damages which will result to the appellant 


because of the fact that the Secretary of the Treasury 


in his ruling fixed the tariff of $4 per ton on this im¬ 
ported Belgian product and as a result of such ruling 
the appellant made certain investments, as well as 
plans and agreements for the mining, transportation, 


and sale of silica from its mines in Nevada, which it 


had been unable heretofore to do because of the fact 


that it could not compete with Belgian silica. It must 
be obvious that if it could not do it before, then all 
expenditures, plans, arrangements, etc. would be a 
total loss to this Company if such silica were placed on 
the free list and such allegation is made in paragraphs 
VI and VIII of the complaint. (Rec. p. 4.) 

It is too well known to hardly justify argument 
that various industries in this country are protected 
by tariff and as a result of such protection they are 
able to know exactly what differential in the wav of 
tariff a foreign competitor will have to pay in order 
to enter the domestic markets; and if an industry 

i 7 * 

comes into existence as a result of such protection and 
especially, as alleged in this complaint, where com¬ 
petition with the foreign import brought in free of 
duty, was impossible before, it cannot be argued that 
if the removal of such duty destroyed its business it 
would not be an irreparable loss. 
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THE SIXTH GROUND FOR DISMISSAL! SET 
FORTH IN DEFENDANTS’ MOTION IS: ! 

“6. That the said bill of complaint is without 
equity. ’ ’ I 

The answer to this is that the bill of complaint 
speaks completely for itself. 

I 

I 

CONCLUSION. ! 

| 

Counsel feel that they have completely answered 
ond demonstrated that this is a clear case in which 
the injunctive power of an Equity Court should be 
invoked. 

WHEREFORE it is urged that the order of the 
lower Court in dismissing the plaintiff’s originajl bill 
and dismissing the rule to show cause was erroneous 
and should be reversed by this Honorable Court] and 
the cause remanded with instructions to grant thje re¬ 
lief prayed in said bill. 

I 

Respectfully submitted, j 

LITTLEPAGE axd L1TTLEPAGE, j 

By Thomas P. Littlepag^, 
Attorneys for Appellant. 
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BRIEF FOR APPELLEES 


T 1 


lie instant appeal lies from a decree of the Su¬ 
preme Court of the District of Columbia dismissing 
a bill to enjoin the Secretary of the Treasur\f, and 
other appellees, from classifying Belgian sand as 
sand. 

In seeking affirmance of the judgment of the 
lower court, the appellees herein rely on the three 
following points of law: 

1. The plaintiff has a plain, complete, and! ade¬ 
quate remedy at law. 
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( 1 ) 


I 
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2. The question of the classification of imported 
merchandise, whether free or dutiable, is vested by 
law exclusively in the Secretary of the Treasury 
and other customs officials and customs courts, and 
the acts complained of and the acts sought to be 
enjoined, are in performance of lawful functions 
and duties of the appellees as officers of the United 


States and in the exercise 


of the authority and dis- 

* 


cretion vested in them bv law. 

•/ 

3. That this suit is. in substance and effect, one 


against the United States, to which it is not a party, 

and in which it lias not consented to be sued. 

4. The case is now moot in that the Treasury 

Department has ordered Belgian sand admitted 

free of duty under Treasury decision Xo. 43107 
* * 

of December 28. 1928. 


I 


PLAINTIFF HAS A PLAIN. COMPLETE. AND ADEQUATE 

REMEDY AT LAW 


An examination of the following designated stat¬ 
utes of the United States makes it clear that the 
Government has erected machinery vested with 


full, complete, and exclusive control of causes, such 
as that forming the basis of the instant appeal. 

Section, 516 (b) (U. S. C. A., Title 19, Section 
401) makes adequate provision for any American 
manufacturer or producer to raise the question of 
proper classification of any import as determined 
by the Secretary of the Treasury or his subor¬ 
dinates. 



The Secretary of the Treasury shall, upon 
written request by an American manufac¬ 
turer, producer, or wholesaler, furnish the 
classification of and the rate of duty, }f any, 
imposed upon designated imported; mer¬ 
chandise of a class or kind manufactured, 
produced, or sold at wholesale by him. If 
such manufacturer, producer, or wholesaler 
believes that the proper rate of duty Sis not 
being assessed, he may file a complaint with 
the Secretary of the Treasury setting! forth 
a description of the merchandise, the blassi- 
fication, and the rate or rates of duty he be¬ 
lieves proper, and the reasons for his belief. 
If the Secretary believes that the clastsifica- 
tion of or rate of duty assessed upon the 
merchandise is not correct, he shall notify the 
collectors as to the proper classification and 
rate of duty and shall so inform such manu¬ 
facturer, producer, or wholesaler, and! such 
rate of duty shall be assessed upon all 1 mer¬ 
chandise imported or withdrawn 'from 
warehouse after thirty days after the! date 





notice to the collectors, 
believes that the classificat 


If the 
ioh and 


rate of duty are correct, he shall so injform 
such manufacturer, producer, or whole¬ 
saler. If dissatisfied with the action of the 
Secretary, such manufacturer, produced, or 
wholesaler may file with him a notice!that 
he desires to protest the classification oi* the 
rate of duty imposed upon the merchandise, 
and upon receipt of such notice the Secre¬ 
tary shall furnish him with such informa¬ 
tion as to the entry, the consignee, and the 
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port of entry as will enable him to protest 
the classification of or the rate of duty im¬ 
posed upon the merchandise when liquidated 
at any port of entry. Upon written request 
therefor by such manufacturer, producer, or 
wholesaler, the collector of such port of 
entry shall notify him immediately of the 
date of liquidation. Such manufacturer, 
producer, or wholesaler may file, within sixty 
days after the date of liquidation, with the 
collector of such port a protest in writing 
setting forth a description of the merchan¬ 
dise and the classification and the rate of 
duty he believes proper, with the same effect 
as a protest of a consignee filed under the 
provisions of sections 398 and 399 of this 
title. 

Under Section 514 of the Tariff Act of 1922 
(U. S. C. A., Title 19, Section 398), the decisions of 
the collector, including the legality of all orders and 
findings as to the rate and amount of duties charge¬ 
able on imported merchandise, shall be final and 
conclusive upon ail persons unless there be filed 
with the collector within sixty days after liquida¬ 
tion of the entry or after his decision a protest in 
writing setting forth distinctly and specifically the 
reasons for the objection thereto. 

Under 515 of the Tariff Act of 1922 ( U. S. C. A., 
Title 19, Section 399) the collector is required to 
review his action and in the event of affirming his 
original decision must transmit the protest and all 
papers relating thereto to the Board of General 
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Appraisers (now the United States Customs Court, 
under the Act of May 28, 1926). The Customs 
Court thereupon determines the issues involved, 
and its decision is final and conclusive upon ajl per¬ 
sons unless an appeal be filed in the United States 
Court of Customs Appeals as required by law. 

Formerly appeals from decisions of the Board 
of General Appraisers (now the Customs Court) 
were taken to the United States Circuit Courts. 
This practice, however, was repealed by the Act of 
August 5, 1909, establishing the United States 
Court of Customs Appeals and transferring td> that 
court all customs cases pending in the Circuit 
Courts. i 

By reference to U. S. C. A., Title 28, Seetioii 308 
(Section 195, Judicial Code Amended), it is to be 
observed that the Court of Customs Appeals is 
given exclusive appellate jurisdiction to review 
customs cases: 

The Court of Customs Appeals shall exer¬ 
cise exclusive appellate jurisdiction tq re¬ 
view by appeal, as herein provided, “final 
decisions by a board of general appraisers in 
all cases as to the construction of thei law 
and the facts respecting the classification of 
merchandise and the rate of duty imposed 
thereon under such classifications, and| the 
fees and charges connected therewith, jand 
all appealable questions as to the jurisdic¬ 
tion of said board, and all appealable ques¬ 
tions as to the laws and regulations govern¬ 
ing the collection of the customs revenues; 
and the judgments and decrees of said Cburt 
of Customs Appeals shall be final in all 
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such cases: Provided, however, that in any 

case in which the judgment or decree of 

the Court of Customs Appeals is made final 

bv the provisions of this title, it shall be 

competent for the Supreme Court, upon the 

application of either party, duly made as 

required by section 350 of this title, in any 

case in which there is drawn in question 

the construction of the Constitution of the 

United States, or any part thereof, or of 

any treaty made pursuant thereto, or in any 

other case when the Attornev General of the 

* 

United States shall, before the decision of 
the Court of Customs Appeals is rendered, 
file with the court a certificate to the effect 
that the case is of such importance as to 
render expedient its review by the Supreme 
Court, to require, by certiorari or otherwise, 
such case to be certified to the Supreme 


Court for its review and determination, with 


the same power and authority in the case as 
if it had been carried by appeal or writ of 
error to the Supreme Court: And provided 
further, That the first proviso of this sec¬ 
tion shall not apply to any case involving 
onlv the construction of section 1, or anv 
portion thereof, of an Act entitled “An Act 
to provide revenue, equalize duties, and en¬ 
courage the industries of the United States, 
and for other purposes,” approved August 
5,1909 (Thirty-sixth Statutes, page 11), nor 
to anv case involving the construction of sec- 
tion 2 of an Act entitled “An Act to promote 
reciprocal trade relations with the Dominion 
of Canada, and for other purposes,” ap¬ 
proved July 26, 1911 (Thirty-seventh Stat¬ 
utes, page 11). 
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The intention of Congress to have causes of the 

i 

instant character determined exclusively by the 
Customs Courts is seen in the provisions of Sec¬ 
tion 196 of the Judicial Code (U. S. C. A., Titjle 28, 
Section 309), which reads as follows: 

No appeal shall be taken or allowed from 
any Board of United States General; Ap¬ 
praisers to any court other than the Court 
of Customs Appeals, and no appellate juris¬ 
diction shall be exercised or allowed by any 
other courts in cases decided by said Bodrd of 
United States General Appraisers; but all 
appeals allowed by law from such Board of 
General Appraisers shall be subject tp re¬ 
view only in the Court of Customs Appeals, 
according to the provisions of this chajpter. 

The sections from the foregoing statutes of the 
United States will reveal that Congress has consti¬ 
tuted an entire scheme of procedure whereby an 
importer or a domestic producer may have amf and 

all questions pertaining to the classification of im- 

! 

ported merchandise and the assessment of duty 
thereon determined by a regular and orderly judi¬ 
cial procedure which is separate and distinct from 
the other Federal courts, complete in every detail 
for the purpose of administering and enforcing the 
customs laws relating to the assessment and cdllec- 
tion of duties, and, therefore, exclusive in its juris¬ 
diction. 

The appellant’s brief on page 14, in contending 
that there is no adequate remedy at law, states jthat 
Section 516 of the Tariff Act of 1922 provided a 
remedy at law for any American producer Iwho 
complains that the valuation of imported merchan- 
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dise is too low, but made no provision for persons 
in the position of the appellant questioning classi¬ 
fications. 

Appellant apparently has overlooked Section 
516 (b) of the same Tariff Act, quoted above, which 
specifically makes provision for any American 
manufacturer, producer, or wholesaler to raise and 
have determined the classification of anv kind of 
import. Appellant is correct in his contention 
that Section 516 alone does not give him the desired 
remedy, but in neglecting 516 (b) he passes by the 
specific section that would afford him complete 
relief in the premises. 

II 

THE QUESTION OF THE CLASSIFICATION OF IMPORTED 
MERCHANDISE. WHETHER FREE OR DUTIABLE. IS 
VESTED BY LAW EXCLUSIVELY IN THE SECRETARY OF 
THE TREASURY AND OTHER CUSTOMS OFFICIALS AND 
CUSTOMS COURTS. AND THE ACTS COMPLAINED OF AND 
THE ACTS SOUGHT TO BE ENJOINED. ARE IN PERFORM¬ 
ANCE OF LAWFUL FUNCTIONS AND DUTIES OF THE 
APPELLEES AS OFFICERS OF THE UNITED STATES AND 
IN THE EXERCISE OF THE AUTHORITY AND DISCRE¬ 
TION VESTED IN THEM BY LAW 

Section 249, R. S. (U. S. C. A., Title 19. Section 
3), reads: 

The Secretary of the Treasury shall direct 
the superintendence of the collection of the 
duties on imports as he shall judge best. 

Section 251, R. S. (U. S. C. A., Title 19, Section 
66), reads as follows: 

The Secretary of the Treasury shall pre¬ 
scribe forms of entries, oaths, bonds, and 
other papers, and rules and regulations not 
inconsistent with law, to be used in carrying 
out the provisions of law relating to raising 
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revenue from imports, or to duties on im¬ 
ports, or to warehousing, and shall giye such 
directions to collectors and prescribe such 
rules and forms to be observed by them as 
may be necessary for the proper execution 
of the law. 

Of particular significance on the questijon of 
classification in assessment of duties by the Secre¬ 
tary of the Treasury, there is cited Sectiqn 502 
(a) of the Tariff Act of 1922 (U. S. C. A., Title 19, 
Section 382) reading as follows: 

The Secretary of the Treasury shall es¬ 
tablish and promulgate such rules and reg¬ 
ulations not inconsistent with the la\y, and 
may disseminate such information as may 
be necessary to secure a just, impartial, and 
uniform appraisement of imported merchan¬ 
dise and the classification and assessment 
of duties thereon at the various ports of 
entry, and may direct any appraiser, de¬ 
puty appraiser, assistant appraiser, or ex¬ 
aminer of merchandise to go from onq port 
of entry to another for the purpose of ap¬ 
praising or assisting in appraising merchan¬ 
dise imported at such port. 

Of interest in connection with the foregoing 
statute is Section 502 (c) of the Tariff Act of 1922 
(U. S. 0. A. Title 19, Section 381), as follows: 

It shall be the duty of all officers ojf the 
customs to execute and carry into effect ail 
instructions of the Secretary of the Treasury 
relative to the execution of the revenue laws; 
and in case any difficultv arises as to thq true 
construction or meaning of any part qf the 
revenue laws, the decision of the Secretary 
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shall be binding upon all officers of the 
customs. 


In a somewhat analogous case, the United States 
Supreme Court, in Louisiana v. McAdoo, 234 U. S. 
627, 632-3, said: 


But we can discover no precedent where 

even an importer has sought to clog the 

wheels of government by reviewing the action 

of the Secretary of the Treasure bv a bill 

* %■ 

such as this. 

The duties imposed upon the Secretary of 
the Treasure in the collection of sugar 

4/ C? 

tariffs are not ministerial. Thev are execu- 

i • 

tive and involve the exercise of judgment 

and discretion. The facts show a situation 

in which the Secretarv of the Treasure was 

* %/ 

confronted with the necessitv of construing 
the law and then instructing the customs 


officers as to whether the twenty per cent 
preferential duty on Cuban sugar required 

bv the convention and the act of 1903 con- 

•/ 

finning that treaty had been superseded or 
in anvwise affected bv the later provisions 
of the Underwood Act. 


By statute originally enacted in 1792 (May 
8, 1792, c. 37, 1 Stat. 280), now Section 249, 
Revised Statutes, it is expressly provided 
that the Secretarv of the Treasure is to 

* 4- 

“superintend the collection of customs duties 

as he shall think best.” His interpretation 

of anv custom law is made conclusive and 
* 

binding upon all officers of customs, and 
upon his successors, until reversed by judi¬ 
cial decision. Revised Statutes, Section 
2652; act of March 3, 1875, c. 136, 18 Stat. 
469, Section 2. In the discharge of his au- 
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ties, semi judicial in character, the Secre¬ 
tary of the Treasury is, by statute, entitled 
to the opinion of the Attorney General, 
which, as we may judicially know, was ob¬ 
tained in this matter. 30 Ops. Att. j Gen., 
February 14, 1914. 

There is a class of cases which hole! that 
if a public officer be required by law tq do a 
particular thing, not involving the exercise 
of either judgment or discretion, he may be 
required to do that thing upon application 
of one having a distinct legal interest in the 
doing of the act. Such an act would be 
ministerial only. But if the matter in re- 
spect to which the action of the official is 
sought, is one in which the exercise of either 
judgment or discretion is required, the ejourts 
will refuse to substitute their judgment or 
discretion for that of the official entrusted 
by law with its execution. Interference in 
such a case would be to interfere witlji the 
ordinary functions of government. 

Ill 1 

i 

THAT THIS SUIT IS. IN SUBSTANCE AND EFFECT,! ONE 
AGAINST THE UNITED STATES TO WHICH IT IS itOT A 
PARTY AND IN WHICH IT HAS NOT CONSENTED OfO BE 
SUED j 

Adverting again to the case of Louisianja v. 

McAdoo, cited supra, the United States Supreme 

Court said (page 632): j 

Obviously such suits to review the i offi- 
cial action of the Secretary of the Treasury 
in the exercise of his judgment as to the Irate 
which should be exacted under his construc¬ 
tion of the Tariff Acts would operate to 
disturb the whole revenue system of the Gov- 



12 


eminent and affect the revenues which arise 
therefrom. Such suits would obviously, in 
effect, be suits against the United States. 
Nev York Guaranty Co. v. Steele, 134 U. S. 

* %f 7 

230; Louisiana v. Jumel, 107 U. S. 711; Hop¬ 
kins v. Clemson College, 221 U. S. 636, 642. 

IV 


THE INSTANT CASE IS MOOT 




Appellee contends that the judgment of the lower 
court should be affirmed on the further ground that 
the act sought to be enjoined already has been per¬ 
formed as the Department, under Treasury decision 
No. 43107 dated December 28. 1928, reported in 
Volume 55, No. 1 of Treasury Decisions, has di- 
rected the placing of Belgian sand on the free list. 

The decision reviews thoroughly the question of 
proper classification, delves into the action of Con¬ 
gress with regard to Belgian sand in tariff legisla¬ 


tion, and: concludes with the direction to the Collec¬ 
tor of Customs at New York to admit Belgian sand 


and other similar sands free of dutv under Para- 
graph 1675 of the Tariff Act. 


CONCLUSION 


Therefore, on the basis of the foregoing, appel¬ 
lees submit that the judgment of the lower court 
herein should be affirmed. 

Respectfully. 

Leo A. Rover, 

United States Attorney, 

Neil Burkixshaw, 

Assistant United States Attorney, 

Attorneys for Appellees. 
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